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Due Diligence Request List Template
Set forth below is the initial due diligence request in connection with our proposed acquisition of __________________ (the “Company”).  As our due diligence review progresses, we will request further information.  Unless otherwise indicated, each request below regarding the “Company” includes the same information for any of its subsidiaries.
Please post all responses into the agreed data room using a folder structure that mirror the section numbers below.
1. 
Corporate Matters
a) Copies of the charter documents (or equivalent), as amended to date and as proposed to be amended, of the Company.

b) Copies of the by-laws (or equivalent), as amended to date and as proposed to be amended, of the Company.

c) A list of all subsidiaries and other entities (including partnerships) in which the Company or any subsidiary owns, directly or indirectly, an interest or any shares of capital stock.  Also include the following (if applicable):
1. An organizational chart showing ownership of such entities;
2. The nature of the interest;
3. The number of shares (if applicable) and the percentage ownership of the Company in each such entity;
4. The jurisdiction where each such entity was formed;
5. Copies of any agreements relating to the Company's interest in any such entity and copies of the charter documents and bylaws (or equivalents) of each such subsidiary, each as amended to date.
6. The locations and activities of major entities.
d) Copies of all records (ie - minutes) of board meetings and consents of shareholders of the Company.

e) A capitalization table showing the quantity of all classes of shares of the Company, a list of all stockholders, including the number of type of shares owned and the relative percentage equity owned.

f) A list chronicling the fair market value established for each class of shares since incorporation.  Include any professional valuation reports (ie – 409A) that were performed to support the fair market value.

g) Copies of any stockholder or similar agreements relating to the Company including those containing provisions relating to affirmative and protective voting provisions.

h) A list of locations (by street address, city, state and county) at which the Company has offices, conducts business or stores inventory or equipment and a list of jurisdictions where the Company is qualified to transact business.

i) A list and description of all material acquisitions by the Company.

j) A list of all predecessor corporations or entities, prior corporate name and past and current assumed and fictitious names.
2. 
Financial Matters
a) Financial statements (income statements and balance sheets with both quarterly and annual summaries) for the Company for the most recent three (3) fiscal years and the most recent interim period.  Also indicate whether such statements are audited or unaudited.

b) A report detailing the aging accounts receivable for any customer > 30 days aged or representing more than 20% of the current total accounts receivable balance.

c) A report detailing the aging accounts payable for any supplier > 60 days aged or representing more than 20% of the current total accounts payable balance.

d) Copies of all tax returns and information reports filed by the Company in the last three (3) years for each legal entity engaged in the business and the most recent interim period.
e) Copies of all letters from the Company’s independent public accountants to the Company regarding control systems, methods of accounting, etc., and all management replies thereto.

f) Copies of all letters from the Company’s attorneys to its independent public accountants concerning litigation in connection with the most recent audit.

g) Copies of all foreign, federal, state, local and other income and franchise tax returns, reports and elections (if any) of and for the Company for the past four years and any year prior thereto which remains open and subject to adjustment, audit or review by the applicable taxing authority and copies of all audit, determination and other correspondence pertaining thereto.  
h) Describe the company’s revenue recognition policy

i) Any current internal financial projections or forecasts.  Also indicate whether such plans have been reviewed and approved by the Company’s board of directors.
j) Any current internal operational (ie – non-financial KPI’s) projections or forecasts.  Also indicate whether such plans have been reviewed and approved by the Company’s board of directors.
k) A list of all bank accounts maintained by the Company (including the name and location of bank, type and currency of account, account number and current account balance).

3.  
Indebtedness

a) Summary of all debt instruments, lines of credit or capitalized lease obligations to which the Company is or may be a surety or guarantor.  Include key terms and conditions, including the crediting institution and the current outstanding amount of indebtedness

1. Copies of all such agreements and key related documents.
b) Schedule of all liens and encumbrances against the Company’s assets or stock and copies of all UCC‑1 financing statements on file with regard to the Company.

4. 
Intellectual Property Matters

a) Patents
1. A list of all patents (U.S. and foreign) used by the Company.  Indicate whether these patents are owned by the Company or a third party.  
2. Copies of all assignment documents showing transfer of ownership.  Include copies of all contracts and agreements relating to such patents.

3. A list of and copies of all files relating to any pending patent applications (U.S. and foreign), together with all due dates for responses or other actions.

4. A list and description of any joint inventions between the Company and an affiliate of the Company, or between the Company and a third party.

5. A list of all known or suspected infringements of owned patents and identify all notifications or threats by third parties based on any infringements by the Company of third party patents.

6. A list of third party or affiliate patent licenses on which royalties are being paid and the amount thereof.

b) Trademarks
1. A list of all trademarks, service marks and trade names owned or used by the Company showing the registration number, date of registration, registrant, and a copy of the certificate of registration, if any.  
2. Copies of all contracts and agreements relating to such trademarks and trade names.

3. A description of all steps the Company has taken to protect the names and marks identified in Section 3.b.1.

4.  A description of all actions the Company has taken to enforce its trademark rights for those trademarks identified in Section 3.b.1, and a list and description of all known or suspected infringements as well as all notifications or threats by third parties related to any infringements of third party’s trademarks by the Company.

c) Copyrights
1. A list all copyright registrations (U.S. and foreign) and copies of all contracts and agreements relating to any such copyrights.

2. A list of any written materials, such as computer programs, or other works created or authored in whole or in part by consultants or third party contractors for Company.

3. A list and description of all known or suspected infringements of copyrights of the Company.

4. A list and description of all notifications or threats by third parties related to any infringements of third party copyrights by the Company.

d) Trade Secrets/Confidential and Proprietary Information

1. A list and description of all important trade secrets/confidential and proprietary information of the Company (e.g., customer lists, proprietary processes or methods of doing business, source code for computer software, etc.).

2. A description of the steps taken by the Company to obtain ownership of the items described in Section 3.d.1.

3. A list and description of all known or suspected disclosures of the items described in Section 3.d.1.

4. A list of all agreements with third parties containing confidentiality restrictions relating to the items described in Section 3.d.1.  Copies of all such agreements.

5. A description of all notifications or threats by third parties related to any misappropriation or disclosure of third party trade secrets and/or confidential information by the Company.

e) Software
1. A list of all software used or owned by the Company (other than off‑the‑shelf software), including its location.

(i) A list of all public domain, public license and free software materials incorporated into any owned software programs.

(ii) A list of all third‑party materials (including work under U.S. government ownership) incorporated in the software programs.

2. A list and copies of other third party agreements relating to software owned or used by the Company such as:

(i) Software development contracts.

(ii) Software maintenance agreements.

(iii) License agreements.

5. 
Technology

a) Copies of all records and documentation maintained by the Company documenting the development, authorship or ownership of owned intellectual property.

b) Provide a copy of the Company’s hardware and/or software license agreement that governs the use of the Company’s product(s) by its customers.  Include prior versions of such agreements if any active customers are operating under them.
c) A list and copies of all agreements with third parties, whether now in effect or terminated, for the design, development, programming, or enhancement of technology related to the business of the Company (collectively, the “Technology”).  To the extent third parties have designed, developed, programmed, or enhanced the Technology without having executed any agreement, a list of all such third parties and a description of the work performed, and the period during which such work was performed, by such party.

d) A list and copies of all confidentiality or nondisclosure agreements, covenants not to compete, or agreements to assign inventions, discoveries or intellectual property rights executed by the Company or any of its directors, officers, employees or agents.

e) A list and copies of all licenses, franchises, royalty agreements, marketing agreements, distributorships, sales representative agreements, consulting, management or similar commitments or arrangements relating to the Technology granted to third parties by the Company or by any third party to the Company, including options or other commitments giving anyone any rights to acquire any right, title or interest in the Technology.
6. 
Other Material Information
a) Copies of any agreement containing any of the following provisions, including a reference to the section number for each such provision included:

1. Rights related to a “change of ownership or control” of the Company.

2. Source code rights to the Company’s product(s), including source code escrow rights

3. Non-solicitation language

4. “Most Favored Nations” language

b) Copies of all documentation relating to partnerships and alliances to which the Company is a party.

c) Copies of any indemnity agreements to which the Company is a party.

d) Copies of all agreements (not otherwise specifically requested hereby) relating to restrictions upon competition or restricting or purporting to restrict the ability of the Company to engage in any type of business or to operate in any geographic area.

e) Copies of all other material contracts entered into (not otherwise specifically requested hereby) to which the Company is a party or to which any of its assets is subject.

f) A list of the Company’s active customers and the revenue generated from each over the prior year.  Include copies of all contracts with such customers for any that account for more than 5% of the Company’s reported revenues over the same period.
g) Copies of the Company’s current product warranty, support and maintenance policies, as applicable and as communicated to the Company’s customers.
7. 
Employee Matters

a) A list of all employees hired by the Company since founding, including most recent job title, employment start date and current status (ie – active, leave of absence, terminated).  For each active employee, provide compensation information, including eligible cash bonus or sales commission amounts (on target).
b) A copy of the standard new-hire package (including confidentiality agreements, intellectual property assignments, insurance forms, etc)
c) A copy of the Company’s code of conduct, employee handbook or similar set of policies and procedures

d) A list of all offers for new employment that are currently outstanding, both verbal and written

e) Copies of all material agreements, contracts or commitments relating to the employment of, or consulting arrangement with, any person by or on behalf of the Company.

f) Copies of all confidentiality or non-competition agreements to which key employees and consultants of the Company are parties from prior employment.

g) Copies of all contracts with independent sales representatives.

h) List of any employees or contractors working under a VISA, including the type of VISA and the expiration date

i) Copies (including any amendments) of all bonus, incentive compensation, pension profit sharing, 401(k) or other employee compensation or retirement plans, and copies of all other employee benefit plans and agreements(collectively, “Employee Benefit Plans”) for employees of the Company.  Along with copies of each of the Employee Benefit Plans, also include copies of the following (where applicable):

1. copies of the three most recent reports on Form 5500 (if required to file);

2. the summary plan description;

3. copies of all related programs and agreements;

4. schedules of employer expenses with respect to each Employee Benefit Plan and benefit program or agreement for the current plan year and past plan year;

5. any administration agreement associated with any Employee Benefit Plan;

6. a recent valuation report or valuation for each Employee Benefit Plan subject to Title IV of ERISA; and

7. copies of the most recent determination letter from the IRS for each of the Employee Benefit Plans intended to be qualified under section 401 of the Internal Revenue Code, and any outstanding determination letter application for such plans.

j) Provide a copy of the Company’s travel and entertainment policy.

k) Provide a copy of the Company’s current stock option plan.

l) Organizational chart.

m) Copies of requests for audits of employees made by the U.S. Department of Labor, OSHA and any other federal, state or local agencies over the past two years, and a summary of the results of any such audit.

n) COBRA and HIPAA compliance information.

o) Describe the company’s vacation and holiday policy.

8. 
 Governmental Regulations and Filings

a) Copies of any material reports filed and significant correspondence or administrative proceedings with any foreign, federal or state regulatory agencies of or relating to the Company.

b) A list and copies of all material governmental permits, licenses, etc., of or relating to the Company.

c) Copies of documents of or relating to the Company, if any, regarding noncompliance with any foreign, federal or state environmental protection acts or regulations.

9. 
Litigation

a) Schedule of all pending or threatened litigation, claims, mediations, arbitrations, administrative proceedings and investigations to which the Company or any of its affiliates is a party or by which the Company’s business is or could be affected materially, setting forth the parties, a brief description of the pleadings, damages and other relief sought, whether covered by insurance and the attorneys representing the Company.

b) Schedule of all pending or threatened litigation, claims, mediations, arbitrations, administrative proceedings and investigations against any shareholder of the Company regarding their ownership of the Company or the proposed sale of the Company setting forth the parties, a brief description of the pleadings and the damages or other relief sought.

c) Schedule of all consent decrees, judgments, settlements and other dispositions of any legal, arbitration or administrative proceeding affecting the Company, any affiliate, or any officers or directors of the Company or any affiliate, or the intellectual property of any of the foregoing pursuant to which there are continuing or contingent obligation or requiring or prohibiting future activities.

10. 
Insurance

a) Schedule of all insurance contracts (fire, theft, public liability, product liability, medical, life, etc.) covering the Company.  Also include copies of related insurance policies.

b) Schedule of insurance policies and extraordinary insurance for any director, employee, officer or shareholder of the Company.

c) Schedule of material insurance claims with respect to the Company.

11. 
Real Property

a) A list of each parcel of real property owned by the Company, if any, a general description of the improvements on such real property, and copies of any abstracts, title insurance policies and title commitments, and any documentation referred to therein, and any surveys relating to any owned real property in the possession of the Company.

b) A list of each parcel of real property leased by the Company, if any, a general description of the improvements on such real property, and copies of any abstracts, title insurance policies and title commitments, and any documentation referred to therein, and any surveys relating to any leased real property in the possession of the Company along with copies of all real property leases to which the Company is a party.

12. 
Personal Property

a) A list of all material personal property owned or leased by the Company including equipment and vehicles.

13.      R&D      
a) Describe the Company’s policy and processes related to using and incorporating open source software into the Company’s products.  How are such uses tracked, including compliance with their associated license terms?
14.       Miscellaneous

Any other documents or information which, in your judgment, are significant with respect to the business of the Company or which should be considered and reviewed in order to evaluate accurately the financial or business condition of the Company and to determine the accuracy of the statements in the contemplated investment or stock purchase agreement and the completeness of exhibits and schedules thereto to be used in connection with the transaction.
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